
271

Office of the Secretary of Labor § 24.2

the Attorney General, as appropriate. 
The reviewing official may recommend 
settlement terms to the authority 
head, or the Attorney General, as ap-
propriate. 

(f) Any compromise or settlement 
must be in writing.

§ 22.47 Limitations. 
(a) The notice of hearing (under 

§ 22.12) with respect to a claim or state-
ment must be served in the manner 
specified in § 22.8 within 6 years after 
the date on which such claim or state-
ment is made. 

(b) If the defendant fails to file a 
timely answer, service of a notice 
under § 22.10(b) shall be deemed a notice 
of hearing for purposes of this section. 

(c) The statute of limitations may be 
extended by agreement of the parties.

PART 24—PROCEDURES FOR THE 
HANDLING OF DISCRIMINATION 
COMPLAINTS UNDER FEDERAL 
EMPLOYEE PROTECTION STATUTES

Sec.
24.1 Purpose and scope. 
24.2 Obligations and prohibited acts. 
24.3 Complaint. 
24.4 Investigations. 
24.5 Investigations under the Energy Reor-

ganization Act. 
24.6 Hearings. 
24.7 Recommended decision and order. 
24.8 Review by the Administrative Review 

Board. 
24.9 Exception.

APPENDIX A TO PART 24—YOUR RIGHTS UNDER 
THE ENERGY REORGANIZATION ACT.

AUTHORITY: 15 U.S.C. 2622; 33 U.S.C. 1367; 42 
U.S.C. 300j–9(i), 5851, 6971, 7622, 9610.

SOURCE: 63 FR 6621, Feb. 9, 1998, unless oth-
erwise noted.

§ 24.1 Purpose and scope. 
(a) This part implements the several 

employee protection provisions for 
which the Secretary of Labor has been 
given responsibility pursuant to the 
following Federal statutes: Safe Drink-
ing Water Act, 42 U.S.C. 300j–9(i); Water 
Pollution Control Act, 33 U.S.C. 1367; 
Toxic Substances Control Act, 15 
U.S.C. 2622; Solid Waste Disposal Act, 
42 U.S.C. 6971; Clean Air Act, 42 U.S.C. 
7622; Energy Reorganization Act of 
1974, 42 U.S.C. 5851; and Comprehensive 

Environmental Response, Compensa-
tion and Liability Act of 1980, 42 U.S.C. 
9610. 

(b) Procedures are established by this 
part pursuant to the Federal statutory 
provisions listed in paragraph (a) of 
this section, for the expeditious han-
dling of complaints by employees, or 
persons acting on their behalf, of dis-
criminatory action by employers. 

(c) Throughout this part, ‘‘Sec-
retary’’ or ‘‘Secretary of Labor’’ shall 
mean the Secretary of Labor, U.S. De-
partment of Labor, or his or her des-
ignee. ‘‘Assistant Secretary’’ shall 
mean the Assistant Secretary for Occu-
pational Safety and Health, U.S. De-
partment of Labor, or his or her des-
ignee.

§ 24.2 Obligations and prohibited acts. 

(a) No employer subject to the provi-
sions of any of the Federal statutes 
listed in § 24.1(a), or to the Atomic En-
ergy Act of 1954 (AEA), 42 U.S.C. 2011 et 
seq., may discharge any employee or 
otherwise discriminate against any em-
ployee with respect to the employee’s 
compensation, terms, conditions, or 
privileges of employment because the 
employee, or any person acting pursu-
ant to the employee’s request, engaged 
in any of the activities specified in this 
section. 

(b) Any employer is deemed to have 
violated the particular federal law and 
the regulations in this part if such em-
ployer intimidates, threatens, re-
strains, coerces, blacklists, discharges, 
or in any other manner discriminates 
against any employee because the em-
ployee has: 

(1) Commenced or caused to be com-
menced, or is about to commence or 
cause to be commenced, a proceeding 
under one of the Federal statutes listed 
in § 24.1(a) or a proceeding for the ad-
ministration or enforcement of any re-
quirement imposed under such Federal 
statute; 

(2) Testified or is about to testify in 
any such proceeding; or 

(3) Assisted or participated, or is 
about to assist or participate, in any 
manner in such a proceeding or in any 
other action to carry out the purposes 
of such Federal statute. 
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(c) Under the Energy Reorganization 
Act, and by interpretation of the Sec-
retary under any of the other statutes 
listed in § 24.1(a), any employer is 
deemed to have violated the particular 
federal law and these regulations if 
such employer intimidates, threatens, 
restrains, coerces, blacklists, dis-
charges, or in any other manner dis-
criminates against any employee be-
cause the employee has: 

(1) Notified the employer of an al-
leged violation of such Federal statute 
or the AEA of 1954; 

(2) Refused to engage in any practice 
made unlawful by such Federal statute 
or the AEA of 1954, if the employee has 
identified the alleged illegality to the 
employer; or 

(3) Testified before Congress or at 
any Federal or State proceeding re-
garding any provision (or proposed pro-
vision) of such Federal statute or the 
AEA of 1954. 

(d)(1) Every employer subject to the 
Energy Reorganization Act of 1974, as 
amended, shall prominently post and 
keep posted in any place of employ-
ment to which the employee protection 
provisions of the Act apply a fully leg-
ible copy of the notice prepared by the 
Occupational Safety and Health Ad-
ministration, printed as appendix A to 
this part, or a notice approved by the 
Assistant Secretary for Occupational 
Safety and Health that contains sub-
stantially the same provisions and ex-
plains the employee protection provi-
sions of the Act and the regulations in 
this part. Copies of the notice prepared 
by DOL may be obtained from the As-
sistant Secretary for Occupational 
Safety and Health, Washington, D.C. 
20210, from local offices of the Occupa-
tional Safety and Health Administra-
tion, or from the Department of La-
bor’s Website at http://www.osha.gov. 

(2) Where the notice required by 
paragraph (d)(1) of this section has not 
been posted, the requirement in 
§ 24.3(b)(2) that a complaint be filed 
with the Assistant Secretary within 180 
days of an alleged violation shall be in-
operative unless the respondent estab-
lishes that the complainant had notice 
of the material provisions of the no-
tice. If it is established that the notice 
was posted at the employee’s place of 
employment after the alleged discrimi-

natory action occurred or that the 
complainant later obtained actual no-
tice, the 180 days shall ordinarily run 
from that date.

§ 24.3 Complaint. 
(a) Who may file. An employee who 

believes that he or she has been dis-
criminated against by an employer in 
violation of any of the statutes listed 
in § 24.1(a) may file, or have another 
person file on his or her behalf, a com-
plaint alleging such discrimination. 

(b) Time of filing. (1) Except as pro-
vided in paragraph (b)(2) of this sec-
tion, any complaint shall be filed with-
in 30 days after the occurrence of the 
alleged violation. For the purpose of 
determining timeliness of filing, a 
complaint filed by mail shall be 
deemed filed as of the date of mailing. 

(2) Under the Energy Reorganization 
Act of 1974, any complaint shall be filed 
within 180 days after the occurrence of 
the alleged violation. 

(c) Form of complaint. No particular 
form of complaint is required, except 
that a complaint must be in writing 
and should include a full statement of 
the acts and omissions, with pertinent 
dates, which are believed to constitute 
the violation. 

(d) Place of filing. A complaint may be 
filed in person or by mail at the near-
est local office of the Occupational 
Safety and Health Administration, list-
ed in most telephone directories under 
U.S. Government, Department of 
Labor. A complaint may also be filed 
with the Office of the Assistant Sec-
retary, Occupational Safety and Health 
Administration, U.S. Department of 
Labor, Washington, D.C. 20210. 

(Approved by the Office of Management and 
Budget under control number 1215–0183)

§ 24.4 Investigations. 
(a) Upon receipt of a complaint under 

this part, the Assistant Secretary shall 
notify the person named in the com-
plaint, and the appropriate office of the 
Federal agency charged with the ad-
ministration of the affected program of 
its filing. 

(b) The Assistant Secretary shall, on 
a priority basis, investigate and gather 
data concerning such case, and as part 
of the investigation may enter and in-
spect such places and records (and 
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make copies thereof), may question 
persons being proceeded against and 
other employees of the charged em-
ployer, and may require the production 
of any documentary or other evidence 
deemed necessary to determine wheth-
er a violation of the law involved has 
been committed. 

(c) Investigations under this part 
shall be conducted in a manner which 
protects the confidentiality of any per-
son other than the complainant who 
provides information on a confidential 
basis, in accordance with part 70 of this 
title. 

(d)(1) Within 30 days of receipt of a 
complaint, the Assistant Secretary 
shall complete the investigation, deter-
mine whether the alleged violation has 
occurred, and give notice of the deter-
mination. The notice of determination 
shall contain a statement of reasons 
for the findings and conclusions there-
in and, if the Assistant Secretary de-
termines that the alleged violation has 
occurred, shall include an appropriate 
order to abate the violation. Notice of 
the determination shall be given by 
certified mail to the complainant, the 
respondent, and their representatives 
(if any). At the same time, the Assist-
ant Secretary shall file with the Chief 
Administrative Law Judge, U.S. De-
partment of Labor, the original com-
plaint and a copy of the notice of deter-
mination. 

(2) The notice of determination shall 
include or be accompanied by notice to 
the complainant and the respondent 
that any party who desires review of 
the determination or any part thereof, 
including judicial review, shall file a 
request for a hearing with the Chief 
Administrative Law Judge within five 
business days of receipt of the deter-
mination. The complainant or respond-
ent in turn may request a hearing 
within five business days of the date of 
a timely request for a hearing by the 
other party. If a request for a hearing 
is timely filed, the notice of determina-
tion of the Assistant Secretary shall be 
inoperative, and shall become opera-
tive only if the case is later dismissed. 
If a request for a hearing is not timely 
filed, the notice of determination shall 
become the final order of the Sec-
retary. 

(3) A request for a hearing shall be 
filed with the Chief Administrative 
Law Judge by facsimile (fax), telegram, 
hand delivery, or next-day delivery 
service. A copy of the request for a 
hearing shall be sent by the party re-
questing a hearing to the complainant 
or the respondent (employer), as appro-
priate, on the same day that the hear-
ing is requested, by facsimile (fax), 
telegram, hand delivery, or next-day 
delivery service. A copy of the request 
for a hearing shall also be sent to the 
Assistant Secretary for Occupational 
Safety and Health and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor, 
Washington, D.C. 20210.

§ 24.5 Investigations under the Energy 
Reorganization Act. 

(a) In addition to the investigation 
procedures set forth in § 24.4, this sec-
tion sets forth special procedures appli-
cable only to investigations under the 
Energy Reorganization Act. 

(b)(1) A complaint of alleged viola-
tion shall be dismissed unless the com-
plainant has made a prima facie show-
ing that protected behavior or conduct 
as provided in § 24.2(b) was a contrib-
uting factor in the unfavorable per-
sonnel action alleged in the complaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to meet the required 
elements of a prima facie case, as fol-
lows: 

(i) The employee engaged in a pro-
tected activity or conduct, as set forth 
in § 24.2; 

(ii) The respondent knew that the 
employee engaged in the protected ac-
tivity; 

(iii) The employee has suffered an un-
favorable personnel action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was likely a contrib-
uting factor in the unfavorable action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
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meet the required elements of a prima 
facie case, i.e., to give rise to an infer-
ence that the respondent knew that the 
employee engaged in protected activ-
ity, and that the protected activity 
was likely a reason for the personnel 
action. Normally the burden is satis-
fied, for example, if it is shown that 
the adverse personnel action took place 
shortly after the protected activity, 
giving rise to the inference that it was 
a factor in the adverse action. If these 
elements are not substantiated in the 
investigation, the investigation will 
cease. 

(c)(1) Notwithstanding a finding that 
a complainant has made a prima facie 
showing required by this section with 
respect to complaints filed under the 
Energy Reorganization Act, an inves-
tigation of the complainant’s com-
plaint under that Act shall be discon-
tinued if the respondent demonstrates 
by clear and convincing evidence that 
it would have taken the same unfavor-
able personnel action in the absence of 
the complainant’s protected behavior 
or conduct. 

(2) Upon receipt of a complaint under 
the Energy Reorganization Act, the re-
spondent shall be provided with a copy 
of the complaint (as supplemented by 
interviews of the complainant, if any) 
and advised that any evidence it may 
wish to submit to rebut the allegations 
in the complaint must be received 
within five business days from receipt 
of notification of the complaint. If the 
respondent fails to make a timely re-
sponse or if the response does not dem-
onstrate by clear and convincing evi-
dence that the unfavorable action 
would have occurred absent the pro-
tected conduct, the investigation shall 
proceed. The investigation shall pro-
ceed whenever it is necessary or appro-
priate to confirm or verify the informa-
tion provided by respondent. 

(d) Whenever the Assistant Secretary 
dismisses a complaint pursuant to this 
section without completion of an inves-
tigation, the Assistant Secretary shall 
give notice of the dismissal, which 
shall contain a statement of reasons 
therefor, by certified mail to the com-
plainant, the respondent, and their rep-
resentatives. At the same time the As-
sistant Secretary shall file with the 
Chief Administrative Law Judge, U.S. 

Department of Labor, a copy of the 
complaint and a copy of the notice of 
dismissal. The notice of dismissal shall 
constitute a notice of determination 
within the meaning of § 24.4(d), and any 
request for a hearing shall be filed and 
served in accordance with the provi-
sions of § 24.4(d) (2) and (3).

§ 24.6 Hearings. 

(a) Notice of hearing. The administra-
tive law judge to whom the case is as-
signed shall, within seven calendar 
days following receipt of the request 
for hearing, notify the parties by cer-
tified mail, directed to the last known 
address of the parties, of a day, time 
and place for hearing. All parties shall 
be given at least five days notice of 
such hearing. However, because of the 
time constraints upon the Secretary by 
the above statutes, no requests for 
postponement shall be granted except 
for compelling reasons or with the con-
sent of all parties. 

(b) Consolidated hearings. When two or 
more hearings are to be held, and the 
same or substantially similar evidence 
is relevant and material to the matters 
at issue at each such hearing, the Chief 
Administrative Law Judge may, upon 
motion by any party or on his own or 
her own motion, order that a consoli-
dated hearing be conducted. Where con-
solidated hearings are held, a single 
record of the proceedings shall be made 
and the evidence introduced in one case 
may be considered as introduced in the 
others, and a separate or joint decision 
shall be made, as appropriate. 

(c) Place of hearing. The hearing 
shall, where possible, be held at a place 
within 75 miles of the complainant’s 
residence. 

(d) Right to counsel. In all proceedings 
under this part, the parties shall have 
the right to be represented by counsel. 

(e) Procedures, evidence and record—(1) 
Evidence. Formal rules of evidence 
shall not apply, but rules or principles 
designed to assure production of the 
most probative evidence available shall 
be applied. The administrative law 
judge may exclude evidence which is 
immaterial, irrelevant, or unduly rep-
etitious. 

(2) Record of hearing. All hearings 
shall be open to the public and shall be 
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mechanically or stenographically re-
ported. All evidence upon which the ad-
ministrative law judge relies for deci-
sion shall be contained in the tran-
script of testimony, either directly or 
by appropriate reference. All exhibits 
and other pertinent documents or 
records, either in whole or in material 
part, introduced as evidence, shall be 
marked for identification and incor-
porated into the record. 

(3) Oral argument; briefs. Any party, 
upon request, may be allowed a reason-
able time for presentation of oral argu-
ment and to file a prehearing brief or 
other written statement of fact or law. 
A copy of any such prehearing brief or 
other written statement shall be filed 
with the Chief Administrative Law 
Judge or the administrative law judge 
assigned to the case before or during 
the proceeding at which evidence is 
submitted to the administrative law 
judge and shall be served upon each 
party. Post-hearing briefs will not be 
permitted except at the request of the 
administrative law judge. When per-
mitted, any such brief shall be limited 
to the issue or issues specified by the 
administrative law judge and shall be 
due within the time prescribed by the 
administrative law judge. 

(4) Dismissal for cause. (i) The admin-
istrative law judge may, at the request 
of any party, or on his or her own mo-
tion, issue a recommended decision and 
order dismissing a claim: 

(A) Upon the failure of the complain-
ant or his or her representative to at-
tend a hearing without good cause; or 

(B) Upon the failure of the complain-
ant to comply with a lawful order of 
the administrative law judge. 

(ii) In any case where a dismissal of 
a claim, defense, or party is sought, the 
administrative law judge shall issue an 
order to show cause why the dismissal 
should not be granted and afford all 
parties a reasonable time to respond to 
such order. After the time for response 
has expired, the administrative law 
judge shall take such action as is ap-
propriate to rule on the dismissal, 
which may include a recommended 
order dismissing the claim, defense or 
party. 

(f)(1) At the Assistant Secretary’s 
discretion, the Assistant Secretary 
may participate as a party or partici-

pate as amicus curiae at any time in the 
proceedings. This right to participate 
shall include, but is not limited to, the 
right to petition for review of a rec-
ommended decision of an administra-
tive law judge, including a decision 
based on a settlement agreement be-
tween complainant and respondent, to 
dismiss a complaint or to issue an 
order encompassing the terms of the 
settlement. 

(2) Copies of pleadings in all cases, 
whether or not the Assistant Secretary 
is participating in the proceeding, shall 
be sent to the Assistant Secretary, Oc-
cupational Safety and Health Adminis-
tration, and to the Associate Solicitor, 
Division of Fair Labor Standards, U.S. 
Department of Labor, Washington, D.C. 
20210. 

(g)(1) A Federal agency which is in-
terested in a proceeding may partici-
pate as amicus curiae at any time in the 
proceedings, at the agency’s discretion. 

(2) At the request of a Federal agency 
which is interested in a proceeding, 
copies of all pleadings in a case shall be 
served on the Federal agency, whether 
or not the agency is participating in 
the proceeding.

§ 24.7 Recommended decision and 
order. 

(a) Unless the parties jointly request 
or agree to an extension of time, the 
administrative law judge shall issue a 
recommended decision within 20 days 
after the termination of the proceeding 
at which evidence was submitted. The 
recommended decision shall contain 
appropriate findings, conclusions, and 
a recommended order and be served 
upon all parties to the proceeding. 

(b) In cases under the Energy Reorga-
nization Act, a determination that a 
violation has occurred may only be 
made if the complainant has dem-
onstrated that protected behavior or 
conduct was a contributing factor in 
the unfavorable personnel action al-
leged in the complaint. Relief may not 
be ordered if the respondent dem-
onstrates by clear and convincing evi-
dence that it would have taken the 
same unfavorable personnel action in 
the absence of such behavior. The pro-
ceeding before the administrative law 
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judge shall be a proceeding on the mer-
its of the complaint. Neither the As-
sistant Secretary’s determination to 
dismiss a complaint pursuant to § 24.5 
without completing an investigation 
nor the Assistant Secretary’s deter-
mination not to dismiss a complaint is 
subject to review by the administrative 
law judge, and a complaint may not be 
remanded for the completion of an in-
vestigation on the basis that such a de-
termination to dismiss was made in 
error. 

(c)(1) Upon the conclusion of the 
hearing and the issuance of a rec-
ommended decision that the complaint 
has merit, and that a violation of the 
Act has occurred, the administrative 
law judge shall issue a recommended 
order that the respondent take appro-
priate affirmative action to abate the 
violation, including reinstatement of 
the complainant to his or her former 
position, if desired, together with the 
compensation (including back pay), 
terms, conditions, and privileges of 
that employment, and, when appro-
priate, compensatory damages. In cases 
arising under the Safe Drinking Water 
Act or the Toxic Substances Control 
Act, exemplary damages may also be 
awarded when appropriate. 

(2) In cases brought under the Energy 
Reorganization Act, when an adminis-
trative law judge issues a rec-
ommended order that the complaint 
has merit and containing the relief pre-
scribed in paragraph (c)(1) of this sec-
tion, the administrative law judge 
shall also issue a preliminary order 
providing all of the relief specified in 
paragraph (c)(1) of this section with the 
exception of compensatory damages. 
This preliminary order shall constitute 
the preliminary order of the Secretary 
and shall be effective immediately, 
whether or not a petition for review is 
filed with the Administrative Review 
Board. Any award of compensatory 
damages shall not be effective until the 
final decision is issued by the Adminis-
trative Review Board. 

(d) The recommended decision of the 
administrative law judge shall become 
the final order of the Secretary unless, 
pursuant to § 24.8, a petition for review 
is timely filed with the Administrative 
Review Board.

§ 24.8 Review by the Administrative 
Review Board. 

(a) Any party desiring to seek review, 
including judicial review, of a rec-
ommended decision of the administra-
tive law judge shall file a petition for 
review with the Administrative Review 
Board (‘‘the Board’’), which has been 
delegated the authority to act for the 
Secretary and issue final decisions 
under this part. To be effective, such a 
petition must be received within ten 
business days of the date of the rec-
ommended decision of the administra-
tive law judge, and shall be served on 
all parties and on the Chief Adminis-
trative Law Judge. If a timely petition 
for review is filed, the recommended 
decision of the administrative law 
judge shall be inoperative unless and 
until the Board issues an order adopt-
ing the recommended decision, except 
that for cases arising under the Energy 
Reorganization Act of 1974, a prelimi-
nary order of relief shall be effective 
while review is conducted by the 
Board. 

(b) Copies of the petition for review 
and all briefs shall be served on the As-
sistant Secretary, Occupational Safety 
and Health Administration, and on the 
Associate Solicitor, Division of Fair 
Labor Standards, U.S. Department of 
Labor, Washington, D.C. 20210. 

(c) The final decision shall be issued 
within 90 days of the receipt of the 
complaint and shall be served upon all 
parties and the Chief Administrative 
Law Judge by mail to the last known 
address. 

(d)(1) If the Board concludes that the 
party charged has violated the law, the 
final order shall order the party 
charged to take appropriate affirma-
tive action to abate the violation, in-
cluding reinstatement of the complain-
ant to that person’s former or substan-
tially equivalent position, if desired, 
together with the compensation (in-
cluding back pay), terms, conditions, 
and privileges of that employment, 
and, when appropriate, compensatory 
damages. In cases arising under the 
Safe Drinking Water Act or the Toxic 
Substances Control Act, exemplary 
damages may also be awarded when ap-
propriate. 
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(2) If such a final order is issued, the 
Board, at the request of the complain-
ant, shall assess against the respondent 
a sum equal to the aggregate amount 
of all costs and expenses (including at-
torney and expert witness fees) reason-
ably incurred by the complainant, as 
determined by the Board, for, or in 
connection with, the bringing of the 
complaint upon which the order was 
issued. 

(e) If the Board determines that the 
party charged has not violated the law, 

an order shall be issued denying the 
complaint.

§ 24.9 Exception. 

This part shall have no application to 
any employee alleging activity prohib-
ited by this part who, acting without 
direction from his or her employer (or 
the employer’s agent), deliberately 
causes a violation of any requirement 
of a Federal statute listed in § 24.1(a).
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APPENDIX A TO PART 24—YOUR RIGHTS UNDER THE ENERGY REORGANIZATION ACT

PART 25—RULES FOR THE NOMINA-
TION OF ARBITRATORS UNDER 
SECTION 11 OF EXECUTIVE 
ORDER 10988

Sec.
25.1 Purpose and scope. 
25.2 Definitions. 

25.3 Requests for nomination of arbitrators: 
Filing, disputes, parties, time. 

25.4 Contents of requests; service on other 
parties; answer; intervention. 

25.5 Action to be taken by the Secretary; 
nomination and selection. 

25.6 Time; additional time after service by 
mail. 

25.7 Fees; cost; expenses; decisions. 
25.8 Construction of rules.
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